
Dina De'Malchusa Dina and Discrimination, Invidious and 
Otherwise

Therefore they did set over them taskmasters to afflict them with their burdens. … And the 
Egyptians made the children of Israel to serve with rigour: And they made their lives bitter 
with hard bondage, in morter, and in brick, and in all manner of service in the field: all 
their service, wherein they made them serve, was with rigour.1

While there is a great deal of dispute over the scope of the principle of dina de'malchusa dina (“the law 
of the [temporal] government is the law”), one core governmental prerogative conceded by all poskim 
to be subsumed under this rubric is the right of taxation. Does this mean that the Egyptian oppression 
of the children of Israel was technically legitimate? In this article we discuss three sources of limitation 
of governmental power that might render this oppression illegitimate.

The One-Sixth Rule

The amora Shmuel somewhat obscurely declares:

A government that kills (de'katla)2 only one out of six is not punished, as it is written: My 
vineyard, which is mine, is before me: thou, O Solomon, must have a thousand, - to the 
Heavenly Kingdom - and those that keep the fruit thereof two hundred – to the terrestrial 
kingdom.3

The Chasam Sofer suggests that this statement of Shmuel is actually the source of his other, more 
famous assertion, of the principle of dina de'malchusa dina: even the killing (i.e., causing the death) of 
subjects (in a military context) is permitted, as this is necessary to “keep the fruit” - i.e., to maintain the 
state, so a fortiori may the government make fiscal demands on the populace, even in peacetime, for 
the sake of the public order.4 Since the Gemara limits the government's right to “one out of six”, it 
would seem, then, that there is some sort of upper limit upon the governmental right to its populace's 
lives and property. I am unaware, however, of any halachic discussion of such a rule.

Constitutionality

Various rishonim rule that only established, customary legislation falls under the rubric of dina 
de'malchusa dina, but not “new” legislation;5 others disagree.6 The Chazon Ish explains that even the 
former opinion does not mean that a government may not enact any new legislation at all, but is merely 
stipulating that to be valid, legislation must not be perceived as unjust (“aven va'akifin”) by fair-minded 
people (“yesharim”).7

1 Shemos 1:11-14.
2 The Tosafos apparently translate the word “de'katla” literally (“that kills”), and understand the Gemara as referring to 

the decision to wage discretionary war, whereas Rashi explains the Gemara as referring to conscription to forced labor; 
cf. Maharsha on Tosafos.

3 Song of Songs 8:12. Shevuos   35b  .
4 Shut. Chasam Sofer choshen mishpat siman   44 s.v.   Ve'henei ha de'Shmuel  .
5 Tosafos Bava Kama   58a s.v.   Iy nami  ; Chidushei Ha'Ramban Bava Basra 55a; Remah cited in Tur choshen mishpat 

siman 369.
6 Sefer Ha'Terumos sha'ar 46 chelek 8 os 5; Rambam according to Magid Mishneh Gezeilah 5:13-14 and Shut. Lechem 

Rav siman   157 s.v.   Nimtzeu 3 machlokos  ; Shut. Ha'Radvaz chelek   3   siman   968 (533)  . Cf. Tur ibid. and Shut. Maharik 
shoresh   66  .

7 Chazon Ish choshen mishpat likutim siman   16   os   9 s.v.   Ve'henei kasvu rishonim z”l  .
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According to this opinion, whether taken at face value, or even as per the understanding of the Chazon 
Ish, a radically novel governmental imposition on the public may not be valid under the rubric of dina 
de'malchusa dina, and indeed, based largely on this consideration, Rav Yehudah Silman argues that 
communistic nationalization of property is not a valid exercise of governmental authority.8 It can 
certainly be argued that the Egyptian oppression would also be considered illegitimate according to this 
view.

Discrimination, Invidious and Otherwise

The halacha is unequivocal that bills of attainder that arbitrarily impose taxation or confiscation are 
illegitimate; what is less clear, however, is the definition of “arbitrary”.9 Perhaps surprisingly, there is 
apparently general consensus that enactments that discriminate against Jews in particular are entirely 
legitimate, as religion is a perfectly valid basis for discrimination! Taxes that are assessed upon Jews at 
higher rates than upon non-Jews,10 or even those that are assessed exclusively upon Jews,11 are valid 
exercises of governmental authority, as are taxes against shechitah12 and the printing of seforim.13 [The 
latter two have the additional justification that they do not technically discriminate against Jews, as 
they theoretically apply even to non-Jews, should they decide to shecht or print seforim14].

Indeed, Rav Tam ibn Yachya responded to a report that “some lomdim” were justifying tax evasion by 
pointing to discrimination between different ethnic groups within the relevant sovereignty by calling 
the lomdim “errant”, insisting that the tax regime is valid as long as it treats all members of each ethnic 
group consistently, discrepancies between ethnic groups notwithstanding.15

The Ancona Tragedy

Perhaps the most sensational case of discriminatory legislation whose validity is discussed by the 
poskim arose in the aftermath of the terrible tragedy that befell Ancona Jewry in the sixteenth century, 
still commemorated by Sephardim today. From the end of the fifteenth through the first half of the 
sixteenth centuries, Jewish refugees from the Iberian peninsula, fleeing Catholic persecution, had 
settled in Ancona, with permission (apparently motivated by mercantile considerations) from Popes 
Paul III and Julius III, who allowed them to revert to their Judaism, acknowledging that their 
conversions to Catholicism were not valid due to their having been compelled. Unfortunately, however, 
“there arose up a new king” – Pope Paul IV – who beginning in 1555 began to persecute the Jews of 
Ancona and the conversos in particular, culminating in in an auto-da-fe in which about two dozen Jews 
who refused to accept baptism were killed (hanged and / or burned at the stake) in sanctification of 
Hashem's Name, may He avenge their blood.16

Many other Jews managed to escape alive, however, and two of these eventually became embroiled in 
a financial dispute: during the persecutions, the Pope had decreed that all assets of Shimon in anyone's 

8 Darchei Choshen (second edition – 5762) volume 1 pp. 361-62.
9 Regarding discrimination between individual provinces within a country, see Ran Nedarim 28a; Rosh ibid. perek 4 

Siman 11; Or Zarua Bava Kama perek   10   siman   447  ; Lechem Rav ibid.; regarding discrimination between professions, 
see Shut. Maharik end of shoresh 66, cited by Rema choshen mishpat 369:8 (as “yesh omrim”), and cf. Biur Ha'Gra 
ibid. os 33; Shut. Maharam Brisk siman   108   os   3  .

10 Shut. Maharik shoresh   194  , codified by Rema ibid. 369:6. Cf. Shut Shem Aryeh choshen mishpat siman   20   os   9  .
11 Shut. Tumas Yesharim (Oholei Tam) siman   16  , cited in Divrei Geonim kelal   25   os   9  .
12 Shut. Maharsham chelek   7   siman   34  .
13 Shem Aryeh ibid.
14 Maharsham and Shem Aryeh ibid.
15 Tumas Yesharim ibid.
16 See the Jewish Encyclopedia  , entry for Ancona  ; Encyclopaedia Judaica,   entry for Ancona  ; Rivka and Ben-Zion 

Dorfman,   The Jewish Community of Ancona, Italy  .
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possession must be turned over to “the judges of the land”, under penalty of death and forfeiture of 
property. Reuven, who owed a debt to Shimon, had followed the edict and turned over the amount of 
the debt to the authorities. Reuven and Shimon subsequently both fortunately escaped with their lives. 
Shimon sued Reuven for the repayment of his debt, and the latter responded that he had had no choice 
in turning over the funds to the authorities, as evasion was impractical, “and nothing stands in the way 
of piku'ach nefesh”.

This case was analyzed by three of the greatest contemporary Salonikan poskim, and the central issue is 
whether the confiscation of the assets of recidivist, relapsing conversos by the church is a valid exercise 
of governmental power. Remarkably (at least to our modern, Western sensibilities) all three agree that 
at least in principle, such confiscation could be valid under the principle of dina de'malchusa dina; Rav 
Shmuel di Medina (the Maharashdam) actually rules that it is,17 and while Rav Yosef (Mahari) ibn Lev 
and Rav Yitzchak (Mahari) Adarbi argue that it is not,18 this is not because they view such a policy as 
intrinsically unfair, but for a variety of other reasons, including the historical novelty of the policy (“we 
have not heard .. of such an edict … neither in the time of his honor the current Pope, nor in the times 
of the others”19) and its uniqueness to Ancona as opposed to the rest of the Papal dominions, and the 
perfidy of the Pope in reneging on the previously signed, sealed and delivered permission for the 
conversos' return to Judaism:

And according to what we have heard, these righteous ones that were burned al kedushas 
Hashem in Ancona had had permission from the previous Pope, who had written in a book 
and signed with his seal that they may Judaize there in Ancona, for the apostasy that had 
been decreed upon them in Portugal had been compelled upon them. And since this is so, it 
is obvious that we do not say here dina de'malchusa dina.20

And so if dina de'malchusa dina can, at least in principle, apply to Papal confiscation of property for 
the crime of recidivist Judaizing, we certainly cannot rule out the possibility of its application to the 
Egyptian oppression of the children of Israel (although many of the objections raised by the Mahari ibn 
Lev and the Mahari Adarbi would apply here, too).

17 Shut. Maharashdam choshen mishpat siman   55  .
18 Shut. Mahari ibn Lev chelek   2 siman 54  ; Shut. Divrei Rivos siman   83  .
19 They are arguing that the law does not meet the criterion of the Ramban cited in n. 5. According to the Chazon Ish's 

interpretation of this standard, this does boil down to an objection to the law's inherent unfairness, but there is no 
indication that the Mahari ibn Lev or the Mahari Adarbi understand the Ramban this way, and they make no reference 
to any such unfairness (aside from the former's independent objection from the Pope's perfidy).

20 Mahari ibn Lev ibid.
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